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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Court below should have granted appellant’s 
motion for a new trial grounded on the fact that the conviction was 
based upon eyewitness testimony which was violative of the appro- 


priate levels of due process? 


2. Whether the Court below should have granted appellant's. 


motion for a mistrial on the ground that the indictment filed before 
the second trial on November 18, 1969, was amended or changed from 
that filed before the first trial on November 27, 1968, making it 
no longer the indictment of the grand jury who presented it? 

3. Whether the Court below should have granted appellant's 
motion to suppress the statement of defendant made to the arresting 
officer on the ground that said statement was used in violation of 


appellant's constitutional guarantees of due process? 


(Pending Case not Previously Before this Court) 


UNITED STATES COURT OF APPEALS 
for the 


DISTRICT OF COLUMBIA CIRCUIT 
No. 23,994 


RUDOLPH CLEMONS, Appellant 
vs. 


UNITED STATES OF AMERICA, Appellee 


APPEAL FROM JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction entered against 


appellant on February 5, 1970, in the United States District Court 


for the District of Columbia on a jury verdict of assault with 
intent to commit robbery while armed in violation of Title 22, 


Section 3202 of the District of Columbia Code and of assault with a 


dangerous weapon in violation of Title 22, Section 502 of the 
District of Columbia Code. Appellant was committed to the custody 


of the Attorney General for imprisonment for three (3) to ten (10) 


years on the assault with dangerous weapon count and five (5) to 


fifteen (15) years on the assault with intent to commit robbery 
count - both sentences to run concurrently. Notice of Appeal with 
application for leave to appeal in forma pauperis was filed on 
February 5, 1970. On February 6, 1970, the Court below granted 
appellant's application to proceed on appeal without prepayment of 
costs. The jurisdiction of this Court is founded on 28 U.S.C., 
Sec. 1291. 
STATEMENT OF CASE 

Appellant was first indicted on November 5, 1968, on an eleven 
count RA 2 eer assault with intent to commit robbery and 
assault with a dangerous weapon (indictment filed November 27, 1968). 
On pleas of not guilty, he was tried by jury before Judge Corcoran. 
On August 22, 1969, the jurors reported they were unable to agree 
on a verdict and a mistrial was declared. 

The indictment was amended by the United States Attorney, 
without return to the Grand Jury, and refiled on November 18, 1969. 
On November 18 and 19, 1969, defendant was tried by jury before 


Judge Gasch and found guilty of assault with intent to commit 


i/ A twelfth count applied only to co-defendant, Larry B. Green. 


REFERENCES TO RULINGS 


Identification Issue - Tr. 3-7B, Tro 129-1328 
(Trial Court Rulings) 
November 18-19, 1969 
Denial of Motion for New Trial - Order of February 5, 1970. 


Admission of Oral Statement of Appellant - lst trial - 


Proceedings of August 20, 1969 
(Trial Court Rulings) 


robbery and assault with a deadly weapon (Verdict November 19, 1969). 
Sentence was imposed on February 5, 1970, by Judge Gasch (Judgment 
filed February 6, 1970). 

Miss Betty Pinkett, the principal witness for the Government, 
testified that on October 15, 1968, while sitting at her desk in 
G & B Real Estate Company at 1111 Eye Street, N. W., she saw the 
co-defendant in the case, Larry Green, walking behind a fellow 
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employee (Tr. ee She further testified she looked through 
a small glass windowed! hole in the partition between her office and 
the office next door and saw a man who had a gun on another employee 
(Tr. 13-14B). 

She also testified that she looked through the glass partition 
hole into the face of a man who "had on sunglasses, a dark hat and 


a light beige trench coat (Tr. 16B), whom she identified as 


appellant (Tr. 15B). 


2/ Transcript references with suffix "A" will identify volumes of 
the record of the First trial on August 21 and 22, 1969, and 
those with "B" will identify the Second trial on November 18 and 
19, 1969. 


She later testified as follows: 
"Q. You identified anyone else at the lineup? 


"A. I made a tentative identification of Mr. Clemons, 
but he wouldn't hold his head up. He kept his 
head down the whole time." (Tr. 18B) 

(Emphasis added) 
And then said: 

"Q. Now, he was not wearing a hat, is that correct? 

“A. Yes. 

"Q. He was not wearing sunglasses? 


"A. No." (Tr. 26B) 


At the identification voire dire before the first trial, 


Miss Pinkett testified as follows about the lineup: 

"Q. And who else, if anyone, did you identity? 

"A. I tentatively identified No. 10, but I wouldn't 
say for certain because he refused to hold his 
head up and nobody told him to hold his head up, 
(Emphasis added) 

And then she told of a confrontation before the lineup while 
appellant was in a policy "paddy wagon" (Tr. 9A, 20A). 
She went on to state at the first trial that she had seen 


appellant at a preliminary hearing before he was seated with counsel. 


(Tr. 12A). And she saw him later seated at a table with counsel at 


the preliminary hearing when Mr. Basiliko testified (Tr. 25-26A). 


At the first trial, Miss Pinkett testified that the man she 


tentatively identified as Clemons was wearing sunglasses, a hat and 


buttoned-up trench coat on the day in question (Tr. 74-75A). She 
testified she never saw his head without a hat, and never saw his 
eyes (Tr. 78-79A). Witness Basiliko could not identify appellant 
at trial (Tr. 82A, 89A). 
Detective Sergeant Blancato, who was in charge of the lineup, 
testified about Miss Pinkett's lineup identification as follows: 
"Q. I believe my last question before we recessed was 
who, if anyone, did Miss Pinkett identify at the 
lineup? 


She positively identified one defendant and 
tentatively identified another subject. 


Which one did she positively identify? 
A man by the name of Larry Green. 
Who did she tentatively identify? 


Number ten man, Rudolph Clemons." (Tr. 43B) 
(Underscoring added) 


And Sergeant Blancato affirmed that appellant had neither a hat nor 
sunglasses in the lineup (Tr. 46B). 
Neither Government witness Doris Thomas (Tr. 50B) nor first 


trial witness Achilles Basiliko (Tr. 97A) could identify appellant. 


Officer Ray J. Graham, together with other officers, after a 
chase of some three blocks, asked appellant who was under an 
automobile in a parking lot to come out. At the time appellant was 
“perspiring heavily and breathing hard," and Graham with ia “couple 
other officers" with appellant at gunpoint stated he heard appellant 
say, "I didn't rob that place. That other fellow made me go with 
him" (Tr. 72B, 38-39A, 41-42A). Appellant denied making the state- 
ment (Tr. 143A). See also Tr. 96-99. 

Appellant's motion for judgment of acquittal was denied 


(Tr. 94B). 5 


Appellant was the sole witness in his defense. He admitted 
being placed under arrest in a parking lot near 12th and K. Streets, 
N. W. on the date in question (Tr. 96B). He stated he was in the 
vicinity to make a marijuana purchase and had the drug when ordered 
to "halt" by the officer; so he ducked into the parking lot where 
he was arrested (Tr. 96-99B). He denied being with co-defendant 
Larry Green assisting him in robbing the Realty Company (rr. 1018). 


He testified that witness Pinkett came to the police wagon when 


appellant was taken back to the Realty Company under arrest 


immediately after his apprehension (Tr. 101B). 


At the conclusion of the case, appellant again moved to 


suppress the in-court identification by witness Pinkett (Tr. 129- 


131B). And this was denied (Tr. 132B). 

after the charge, appellant's counsel objected to the instruc- 
tion on defendant as a witness and on flight (Tr. 1748). 

On November 26, 1969, appellant filed a motion for new trial 
contending, among other points, that the identification procedure 
was unfair. (See Motion for New Trial). On February 5, 1970, the 
motion was denied. 

RULE INVOLVED 
FRCP Rule 52. Harmless Error and Plain Error 


KKKKKK 


Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they 
were not brought to the attention of the court. 
STATEMENT OF POINTS 
1. The pre-trial: confrontations with identifying witness were 
in violation of guarantees of due process. 
2. The totality of confrontations between appellant and the 


identifying witness, at times when appellant's appearance was 


materially different, rendered an accurate identification impossible. 


3. The indictment was amended by the United States Attorney 


between the first and second trials without resubmission to the 
Grand Jury. 

4. The statement obtained from appellant by the arresting 
officer at gunpoint was inadmissible. 

SUMMARY OF ARGUMENT 

Identification evidence which violates the basic concepts of 
the Wade and Stovall doctrines is tania where, as here, 
the identification process of the only Government witness who even 
attempted to identify appellant is so tainted by a totality of 
irregularities, error is committed in permitting such witness to 
make in-court identification. | 


The record establishes that the best the identifying witness 
could do was make a"tentative" identification of appellant at the 
lineup. The record establishes that the person the witness viewed 
at the time of the offense had on sunglasses and a hat. But, 
appellant was exhibited to this witness unaccompanied by counsel 
(1) in a paddy wagon soon after his arrest, and (2) immediately 


prior to the start of the Preliminary Hearing. In addition, she was 


3/ United States v. Wade, 388 U.S. 218 (1967). 
Stovall v. Denno, 388 U.S. 293 (1967). 


permitted to be present! and view appellant during the Preliminary 
Hearing, even though she was not a witness. At that time and in the 
lineup and during the first trial, the identifying witness was 
permitted to view appellant without his hat and sunglasses. These 
instances of confrontation prior to the trial from which this appeal 
is taken compels a disallowance of in-court identification. 

After the first trial which resulted in a hung jury and mis- 
trial, the indictment was amended by the United States Attorney and 
retyped at the direction of the Court without resubmission to the 
Grand Jury. This course of action violated appellant's constitu- 
tional guarantees and the principle announced in Russeli v. United 
States, 369 U.S. 749 (1962). 

Admission of the statement: 


"I didn't rob that place, that other fellow made me 
go with him.” 


attributed to appellant by the arresting officer and made before any 
4/ 
Miranda warning was given furnishes ground for reversal. Appellant ' 


motion to suppress, which was timely, made before the first trial 


should have been granted. 


4/ Miranda v. Arizona, 384 U.S. 436 (1966). 
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ARGUMENT 


I. IT WAS ERROR TO PERMIT AN IN-COURT IDENTIFICATION OF 
APPELLANT IN THE FACE OF SEVERAL IMPROPER PRE-TRIAL 
CONFRONTATIONS 

(Tr. 8-26A, 74-89A, 97A, 143A; 13-29B, 43-50B, 99-101B, 129-132B) 
The practice of exhibiting the suspects (in this case 
appellant and co-defendant Green) to a witness for identification 
has been condemned both ky this Court and the Supreme Court. See 
Stovall v. Denno, 388 U.S. 293 (1967); Clemons v. United States, 133 
U.S. App. D.C. 27, 408 F2d 1230 (CADC 1968). Where the confrontation 


is "so unnecessarily suggestive and conducive to irreparable 
| 


mistake" there has been a denial of due process. Stovall v. Denno, 


388 U.S. at 302. 
The Supreme Court established in United States v. Wade, 388 
U.S. 218 (1967) that the identification lineup is a critical stage 


of prosecution requiring the presence of counsel to insure a fair 


trial. In this regard, this Court said in Long v. United States, 


U.S. Appr. D.C. , 424 F2d 799, 802 (1969): 


"By affording the right to counsel at an identification 
confrontation, the Wade decision provided a means 
whereby suggestive procedures could be called to the 
attention of the police for preventive correction, and 
if necessary, to the attention of the Court for a 
ruling on suggestiveness. Thus, although the presence 
of counsel does not preclude a later challenge for 
suggestiveness, the fulfillment of this right to 
counsel or its intelligent waiver is after Wade a 
pre-condition to the legality of an identification 
confrontation." 

| 


So this Court has held that the requirement of counsel is applicable 
to arrest confrontation which takes place in the squad room. Long v. 
United States, supra. And, of course, counsel is required at any 
pre-indictment confrontation at a Preliminary Hearing. Mason v. 
United States, 134 U.S. App. D.C. 280, 414 F2d 1176 (C.A.D.C. 1969). 

In Wade, the Court said (388 U.S. at 228): 

"the confrontation compelled by the State between the 
accused and the victim or witnesses to a crime to 
elicit identification evidence is peculiarily riddled 
with innumerable dangers and variable factors which 
might seriously, even crucialiy, derogate from a fair 
trial." 

Measured by the standards, it is apparent that an in-court 
identification by witness Pinkett should not have been permitted. 
The threshold issue is always whether the witness is likely to make 
an accurate identification. Clemons v. United States, 133 U.S. App. 
D.C., 408 F2d 230 (1968). 

Miss Pinkett testified that the man she viewed through the 
small glass window between the buildings during the attempted 
robbery had on a hat and sunglasses (Tr. 16B). It is important to 
remember that she could not positively identify appellant at the 
lineup (Tr. 18B). Yet the police brought appellant to the Real 
Estate office soon after his arrest so that he could be seen by 


5/ 


witness Pinkett (Tr. 99B). This confrontation was obviously not 


5/ See her testimony in first trial which is more explicit (Tr. 9A 
and 20A). 


for the purpose of "on-the-scene identification." cf. Russell v. 
United States, 133 U.S. App. D.C. 77, 408 F2d 1280 (1969) . This was 


a "highly suggestive" confrontation after appellant had been taken 
6/ 


into custody. 


Next, the police had witness Pinkett view photographs at head- 


quarters which pictures were excluded from the trial record. Then 
she was present at the lineup, at which she could not positively 
identify appellant. i 

Obviously, the police officials were concerned sore their case, 
because they then herded Miss Pinkett to the Preliminary Hearing 
room so that she could see appellant before the hearing (ana before 
appellant was under counsel) without being seen (Tr. 12a) . She took 
no part in the Preliminary Hearing. Both the confrontation in the 
paddy wagon and in tke Preliminary Hearing room were made when 
appellant was without counsel. These confrontations were designed 
to reconstruct in the mind of witness Pinkett an identification 
which would be positive at time of trial. She had stared at a man 


with sunglasses and a hat. Her image recollection process was being 


6/ See: Russell v. United States, supra, and Biggers ve Tennessee, 
390 U.S. 404, 407 (dissenting opinion of Douglas). 


readjusted to the identification of a hatless accused without sun- 
glasses - quite a difference. The confrontations complained of were 
“so unnecessarily suggestive and conducive to irreparable mistaken 
identification" that appellant was denied due process of law. 
Stovall v. Denno, 388 U.S. =t 302. 

In addition to the confrontations which took place when 
appellant wes without counsel, witness Pinkett viewed appellant at 
considerable length both at the Preliminary Hearing and during the 
first trial. Both times he was hatless and without sunglasses. In 
view of her weak identification testimony at the first trial, which 
ckviously contributed to the jury's being unable to return a verdict 
of guilty, it was error to deny appellant's motion to suppress made 
at the time of the second trial (Tr. Se 

Here, we submit the Government was unable to establish by clear 
and convincing evidence, that prior to the tainted confrontations in 
the paddy wagon and before Soe Hearing, the witness was 
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able to make a full and final identification. Without such a 


showing, the Wade standards have not been met. 


7/ Even though the trial Court overruled appellant's suggestion that 
the lineup required a wearing of hat and sunglasses, it is 
opvious that the four confrontations (paddy wagon, lineup, Pre- 
liminary Hearing and first trial) without sunglasses and hat - 
suggestively directed the witness' identification process to 
appellant as he would appear in Court. 


8/ As opposed to "tentative." 


The totality of confrontations, both proper and improper, 
require exclusion of any in-court identification evidence by witness 


Pinkett. Since there was no other witness nor any other "independent 


source" (Clemons v. United States, supra.) identification available, 


the allowance of the Pinkett identification constituted error. 


II. THE AMENDMENT OF ‘tHE INDICTMENT BETWEEN THE FIRST AND 
SECOND TRIAL WITASUT RESUBMISSION TO THE GRAND JURY 
VIOLATED APPELLANT'S CONSTITUTIONAL RIGHTS 

(mx. 115) 
The first true bill filed on November 27, 1968, and signed 


by Joseph C. Davis as Forem:n of the Grand Jury contained twelve 
counts. (See Original Indictment). The second indictment, and the 
oe on which the trial froin which this appeal is taken, was prepared 


by the United States Attorney and typed under the direction of the 


Court (Tr. 115B). It contains only five counts (see Indictment 


filed November 18, 1969). It w2s revised without resubmission to 


the Grand Jury. 
It has long been settled that no person shall be held to answer 
for a serious crime unless on a presentment or indictment of a grand 


jury. Ex Parte Bain, 121 U.S. 1 (1886). 


The constitutional provision that a trial may be held in a 


serious federal criminal case only if a grand jury has first 
intervened reflects centuries of antecedent development of common 


law, going back to the Assize of Clarendon in 1066. Russell Vv. 


United States, 369 U.S. 749, 761 (1962). | 


$0 Justice Stewart’ pointed out in the Russell Opinion, 369 U.S. 


at 770: 


"A grand jury in order to make that ultimate determination, 
must necessarily determine what the question under inquiry 
was. To allow the prosecutor, or the court, to make a 
subsequent guess as to what was in the minds of the grand 
jury at the time they returned the indictment would 
deprive the defendant of a basic protection which the 
guaranty of the intervention of a grand jury was designed 
to secure. For a defendant could then be convicted on 
the basis of facts not found by, and perhaps not even 
presented to,: the grand jury which indicted him" 


Thus, it was concluded in Russell (369 U.S. at 770) that: 


"This underlying principle is reflected by the settled 
rule in the federal courts that an indictment may not 
be amended except by resubmission to the grand jury, 
unless the change is merely a matter of form." 


In the Bain case, Justice Miller said: 


"Tf it lies within the province of a court to change the 
charging part of an indictment to suit its own notions 
of what it ought to have been, or what the grand jury 
would probably have made it if their attention had been 
called to suggested changes, the great importance which 
the common law attaches to an indictment by a grand jury, 
aS a prerequisite to a prisoner's trial for a crime, and 
without which the Constitution says, 'No person shall be 
held to answer,' may be frittered away until its value is 
almost destroyed." (121 U.S. at 10). 


And went on to state: 


"The decisions which we have already referred to, as well 
as sound principle, require us to hold that after the 
indictment was changed it was no longer the indictment of 
the grand jury who presented it. Any other doctrine would 
place the rights of the citizen, which were intended to 
be protected by the constitutional provision, at the mercy 
or control of the court or Prosecuting Attorney * * *," 
(121 U.S. at 13). 


The revisions here were more than technical. They materially 
changed the Government case. The effect upon the case is apparent. 
Instead of the burden being upon the Government to prove the counts 
approved by the grand jury on which a conviction could not be 
obtained, the Government now alters the indictment thereby causing 
the trial jurors to conjecture that appellant must be guilty of 


these revised counts since the other counts of the prior indictment 
have been deleted. Such a procedure is unconstitutional. 
III. THE ADMISSION OF THE ORAL STATEMENT OF APPELLANT MADE AT 
GUNPOINT WAS IMPROPER 
(Tr. 38-42A, 143-144a, 71-72B,- 94-998) 


A motion to suppress the statement was denied in the first 


trial (see proceedings of August 20, 1969). Its use in the second 


trial is a defect which can be examined at this time. FRCP Rule 
52(b). 

While appellant was at gunpoint, perspiring and breathing 
heavily, and surrounded by several officers (Tr. 38-42A), arresting 
Officer Graham contends appellant said, "I didn't rob that place, 
that other fellow made me go with him." (fr. 72B). This was 
presented as an admission against appellant. Appellant denied 


making the statement. 


Any statement attributed to appellant after h@d had raced 
several blocks to avoid being apprehended for possession of 


narcotics and while he was at gunpoint surrounded by officers is 


hardly the “product of free choice." Miranda v. United States, 384 


U.S. 436, 457 (1966). When the arsesting officer drew his gun and 
the confrontation took place, appellant had obviously been deprived 
of his "freedom of action." Any statement made by him at that time 
before he was given the Miranda warning was inadmissible. 

Professor Wigmore defines a confession as "an acknowledgment in 
express words, by the accused in a criminal case, of the truth of 
the guilty fact charged or of some essential part of it." 3 Wigmore 
$ 821 at p. 238. And statements by any accused pertaining to 
elements of a crime are subject to the same guarantees applicable to 
confessions in a literal sense. er v. United States, 348 U.S. 

84 (1954). 

Miranda v. Arizona, 384 U.S. 436 (1966) furnished the guidelines 
for statements made "after a person has been taken into custody or 
otherwise deprived of his freedom of action in any significant way." 
384 U.S. at 444. The Miranda warning must precede any statement 


which is to be used against the accused. The issue is always, was 


the statement "truly the product of free choice." 384 U.S. at 457. 
And unless and until the Miranda type warning is given and waiver 

demonstrated, no evidence or statement made in Saolactonbor Miranda 
rights can be used. Pettyjohn v. United States, ____ U.S. App. D.C. 


, 419 F2a 651 (1969). 


If a statement or confession is "not the offspring of reasoned 
Peron it is obviously inadmissible. Thus, the exclusion ofa 
confession or statement which is the product of fear or gunpoint is 
analogous to the rule which excludes products of unlawful search or 
seizure. See: Mapp v. Ohio, 367 U.S. 643 (1961). : 

The statement attributed to appellant by Officer ean was in 


violation of Miranda and inadmissible. 


CONCLUSION 


For the above-stated reasons, appellant urges the Court to 


reverse the judgment of conviction and remand this case with instruc 
| 


tions to grant a new trial on the basis of the original indictment 
with the in-court identification and improper statement of defendant 


eliminated. 


Respectfully submitted, 


JOHN I. HEISE, JR. 

Counsel for Appellant 

(Appointed by U.S. Court of 
Appeals) 


9/ United States v. Mitchell, 322 U.S. 65, 68 (1944) 


CERTIFICATE OF SERVICE 


I hereby certify that on this 16th day of November 1970, a copy' 


of the foregoing Brief for appellant was mailed, postage prepaid, to 


the Office of the United States Attorney, United States Court House, 


Washington, D. C. 


JOHN I. HEISE, JR. 
Attorney for Appellant 
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UNITED STATES COURT OF APPEALS 
For the 


DISTRICT OF COLUMBIA CIRCUIT 
No. 23,994 


RUDOLPH CLEMONS, Appellant 
vs. 


UNITED STATES OF AMERICA, Appellee 


APPEAL FROM JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


In our main brief we addressed ourselves to the key issues and 
applicable case material, but there are certain issues raised in 
appellee's brief to which we desire to briefly respond. 7 

At the outset we take exception to appellee's references in its 
statement of the case to the disposition in the plea of co-defendant 
Green, which has no relevancy here. We also take exception to 
footnote "2" which is both immaterial and prejudicial: | 


I. THE IMPROPER IN-COURT IDENTIFICATION 


At the outset we point out to the Court that the photographs 


which Miss Pinkett claimed she viewed at the Robbery Squad Office 
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(fr. 10-A) are not part of the record and were not admitted into 


evidence (Tr. 32-33A). Accordingly, they furnish no support for 


appellee's position. Appellant did not challenge the photographic 


identification question on appeal because the photographs are not 
part of the record and no reference thereto is proper as substantia- 
tion or "independent" recollection. 

Nothing presented by appellee overcomes the fact that Miss 
Pinkett's identification was nothing more than "tentative." It was 
error to permit her to make an in-court identification on the basis 
of the record before the Court. 

Here the totality of errors were of "substantial influence,“and 
obviously affected the verdict and require reversal. Kotteakos v. 
United States, 328 U.S. 750, 764-765 (1946). 

There is no rebuttal to the fact that the witness' pre-trial 
identification was only "tentative." She could not positively 
identify appellant at the line-up (Tr. 18B). She didn't remember 
any identification in the suggestive paddy wagon episode (Tr. 99B). 
She could not positively identify appellant in the line-up (Tr. 15B). 
The photographs were not part of the record and the preliminary 
hearing identification was made without knowledge of observation so 
that counsel could protect appellant. cf. United States v. York, 


138 U.S. App. D.C. 197, 426 F2a 1191, 1192 (1969), footnote 7. 
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Witness Pinkett took no part in the preliminary hearing and 


saw appellant both before he had counsel and while seated at the 


table with counsel (Tr. 12-13A). The thrust of Mason ve United 


States, 134 U.S. App. D.C. 280, 414 F2d 1176 (1969) has not been 


overcome. 

Contrary to the opportunity for on the scene or wandiques 
opportunity for sustained observation as in Williams v. United States 
133 U.S. App. D.c. 185, 187, 409 F2d 471, 473 (1969), uipon which 
appellee relies, witness Pinkett had only limited cee Sy to 
view a man through a small glass window between buildings and this 
was aman with hat and sunglasses (Tr. 16B). 

Appellee's argument concerning the burden of appellant to over- 


turn a finding of "independent source" falls when we examine the 


record and find it devoid of any finding by the trial court of an 


independent source or basis for the witness Pinkett's identification. 
: Y/ 


Nor do the cases cited by appellee overcome this contention. 


T/ in Hawkins v. United States, 137 App. D.C. 103, 420 F2a 1306 
(1969), the victim had "an excellent opportunity to scrutinize." 
In Long v. United States, 137 U.S. App. D.C., 424 F2d 799 (1969), 
the witness "had a good opportunity to observe the robber at 
close quarters and in daylight." In United States v. Kemper, 

U.S. App. D.C. , 433 F2d 1153,1156, the witness had “a 
good opportunity to scrutinize" and "confronted them under 
excellent lighting conditions over a period of ten minutes." And 
in United States v. Sera-Leyva, U.S. App. D.C. , , 433 F2d 
534, 535 (1970), the “victim was ma Sea his 
observation of the robber at the time of the crime." In Clemons 
v. United States, 133 U.S. App. D.C. 27, 408 F2d 1230 (1968), 
the bus was well lighted and the robber did not wear a mask or 
cover his face in any way and spent an "appreciable amount of 
time in the bus." 
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For lack of either a finding of independent source or a record 
showing thereof, appellee's position cannot be upheld. The in- 
court identification constituted reversable error. 

II. ADMISSION OF ORAL STATEMENT 
The cases relied upon by appellee to overcome the Miranda 
violation here are plainly distinguishable. In each case cited 
at pps. 14 and 15 of appellee's brief, there was no gun point 
confrontation whatsoever. In the case of Pyles v. United States, 
124 U.S. App. D.C. 129, 362 F2d 959 (1966), the majority made quite 
a point that the officer was "alone" and the concurring opinion 
pointed out that the robber was armed. The dissenting opinion 
points out (362 F2d at 963): 
“[T]he will is as much affected by fear as by force * * *, 
When a suspect speaks because he is overborne, it is 
immaterial whether he has been subjected to a physical 
or mental ordeal." Watts v. State of Indiana, 338 U.S. 
49, 52 (1949). 


made 
Here, the statement/at gun point surrounded by several officers 


(Tr. 38-42A) was in violation of Miranda and inadmissible. 


III. THE AMENDED INDICTMENT 
Appellee advises it is clear that the indictment copy was 
prepared with express consent of counsel. The record citations, 
we submit, do not support this contention. For the reasons as 


stated in our main brief the procedure followed here was erroneous. 
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For the reasons as set forth above and in our main brief, 
appellant urges this Court to reverse the judgment of conviction 
entered below. 


Respectfully submitted, 


JOHN I. HEISE, JR. . 

Counsel for Appellant 

(Appointed by U. S. Court 
of Appeals) | 


CERTIFICATE OF SERVICE 


I hereby certify that on this 24th day of March 1971, a copy 


of the foregoing Reply Brief for appellant was mailed, postage 


prepaid, to the Office of the United States Attorney, U. S$. Court 


House, Washington, D. C. 


JOHN I. HEISE, JR. | 
Counsel for Appellant 
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Ill 
ISSUES PRESENTED * 


In the opinion of appellee the following issues are pre- 
sented: 


1. Whether the trial court propertly allowed an in- 
court identification of appellant by the Government wit- 
ness, Miss Pinkett? 

2. Whether it was error to admit appellant’s spon- 
taneous denial of guilt immediately made when he was 
apprehended by the police? 

8. Whether appellant’s constitutional rights were vio- 
lated when the indictment was recast to reflect the only 
remaining counts after the trial judge had granted ap- 
pellant’s motion for judgment of acquittal as to seven 
counts of an original twelve-count indictment? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,994 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


RUDOLPH CLEMONS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a twelve-count indictment filed November 27, 1968, 
appellant and a co-defendant, Larry E. Green, were 
charged with three counts of assault with intent to com- 
mit robbery while armed (22 D.C. Code §§ 501, 3202), 
three counts of assault with intent to commit robbery (22 
D.C. Code 501), and five counts of assault with a dan- 
gerous weapon (22 D.C. Code § 502). In addition, Green 
was charged with carrying a dangerous weapon (22 D.C. 
Code § 3204). All charges stemmed from an attempted 
robbery of the G and B Real Estate Company at 1111- 
1118 I Street, N.W., on October 15, 1968. On May 29, 


(1) 
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1969, Larry Green entered a plea of guilty to one count 
of assault with intent to commit robbery. On August 20, 
1969, appellant’s trial by jury commenced before the 
Honorable Howard F. Corcoran, but resulted in a mistrial 
on August 22 when the jury was unable to agree upon a 
verdict. Retrial was held before District Judge Oliver 
Gasch and a jury on November 18 and 19, 1969, which 
resulted in verdicts of guilty on one count of assault with 
intent to commit robbery while armed and three counts 
of assault with a dangerous weapon.’ On January 5, 1970, 
appellant was sentenced to five to fifteen years on the 
former count, and three to ten years on the latter three 
counts. All sentences were to run concurrently with each 
other and concurrently with another sentence previously 
imposed.? This appeal followed. 


The Offense 


' On October 15, 1968, at approximately 5:15 p.m., Misses 
Betty Pinkett and Doris Thomas, employees of the G and 
B Real Estate Company, were in their office at 1111 I 
Street, N.W. (Tr. 5, 16, 59, 112-A; 11-B). While Miss 
Pinkett was seated at her desk, she observed through a 
plate glass window which fronts on I Street a co-worker, 
Arthur Basiliko, in the company of Larry Green, whom 
she recognized as the person who had robbed the same 
office two weeks earlier (Tr. 17-18, 60-A; 12-B). As the 
pair entered the real estate office, Green held a gun to Mr. 
Basiliko’s head and demanded that Miss Pinkett open the 


' 2The jury was instructed that if appellant was found guilty on 
the renumbered count two, charging assault with intent to commit 
robbery while armed, it was to disregard count three charging 
assault with intent to commit robbery. (Tr. 172-B). For the Court’s 
convenience, we have adopted appellant’s references to the tran- 
seripts of these proceedings as follows: “A” will identify the 
volumes of the pre-trial motion and first trial on August 21 and 22, 
1969; “B” will identify the transcript of the second trial on 
November 18 and 19, 1969. 


2 Appellant’s prior conviction of robbery and assault with a 
dangerous weapon is presently pending before this Court in No. 
23,577. 
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steel door leading to the rear office where she was situated 
(Tr. 61, 67, 73-A; 12, 21-B). Miss Pinkett refused and, 
having already tripped the silent alarm under her desk, 
proceeded to pick up the telephone to summon the police. 
At the same time she sought help from the adjoining of- 
fice at 1113 I Street by removing a calendar which con- 
cealed a window used to transfer money between the two 
offices. (Tr. 61, 64, 66, 72-A; 18, 24-B.) When Miss 
Pinkett looked through the window, she observed another 
robber holding at gunpoint another co-employee, Achilles 
Basiliko. The second robber told Miss Pinkett to put down 
the telephone. She complied and then remained standing 
at the window for a few minutes. (Tr. 61-62, 73, 76-A; 
13-14, 23, 25-B.) When she started to walk back to her 
desk, Green pointed his gun in her direction and repeated 
his earlier demand. At this point Arthur Basiliko at- 
tempted to seize the gun, and a struggle ensued (Tr. 64, 
77-A; 15-B). While the two fought, police sirens were 
heard, and Green ran from the office. Miss Pinkett and 


the Basiliko brothers also went out and alerted the police 
to the situation. (Tr. 64, 78-A; 15-B.) 


The Pre-Trial Hearing 


Motion to Suppress Identification 


In addition to relating the details of the offense, Miss 
Pinkett’s testimony focused on her viewing of the second 
robber through the window between the two offices.’ She 
testified that the man was standing about six feet from 
her and that she was able to look directly into his face for 
approximately two minutes (Tr. 6-7, 19-A). The office’s 
fluorescent lights were on, and the lighting conditions were 
better, she testified, than existed in the courtroom (Tr. 
6, 14-A). She described this man as wearing a dark hat, 
sunglasses and a trench coat. (Tr. 6, 17, 24-A). Miss 


3 Miss Pinkett described the window as being at her eye level 
(Tr. 74-A; 17-B) and big enough to put her face through (Tr. 
71-A; 17, 22-B). 
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Pinkett identified appellant as the second robber, noting 
that the mustache he wore in the courtroom was not as 
noticeable on the date of the crime (Tr. 6-A). 

About ten or fifteen minutes after the offense the po- 
lice returned with two men in separate paddy wagons 
(Tr. 9-10A). Miss Pinkett stated that she identified Larry 
Green but not the second suspect. When asked by the 
prosecutor, “Now, why not?”, she replied, “I didn’t make 
any identification one way or the other, sir. I was con- 
cerned about the first man, Mr. Green, because he had 
held me up before.” (Tr. 9-10, 20-A.) 

On the evening of the offense Miss Pinkett attended a 
lineup at the office of the Robbery Squad (Tr. 7-A). Ap- 
pellant was represented by Mr. Theodore Christensen of 
the Legal Aid Agency (Tr. 32-A; 44-45-B). At the lineup 
Miss Pinkett identified Larry Green but made only a 
“tentative” identification of appellant because he refused 
to hold his head up. When asked to explain what she 
meant by “tentative,” Miss Pinkett stated, “I told the 
officer that I felt certain he was the one, but he wouldn’t 
hold his head up and I couldn’t given a positive identifi- 
cation.” (Tr. 10, 21-22-A; 18, 26, 43-44-B.) At the time 
of the lineup appellant was wearing neither sunglasses 
nor a hat (Tr. 26, 46-47-B) .* 

On the morning of October 16, 1968, Miss Pinkett 
viewed photographs at the Robbery Squad office (Tr. 
10-A). She testified that she looked at several books of 
photographs and again identified appellant from one of 
them. The picture from which she commented, “This is 
the man who was in the office,” was a black and white 
photograph of the upper portion of the body (Tr. 23-A). 
Miss Pinkett testified that she viewed the photographs 
alone, and her selection was made without suggestion from 
any police officer (Tr. 11-A).° 


4A photograph of this lineup was received into evidence at the 
hearing without objection (Tr. 35-A). 


5 Neither the books nor appellant’s photograph was made part of 
the hearing record. 
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A few days after the crime Miss Pinkett was present 
in the United States Commissioner’s office for a prelimi- 
nary hearing.’ She was seated in the hearing room next 
to a police officer when she observed appellant walking 
down the aisle. When Miss Pinkett recognized appellant, 
she told the officer, “Oh, my God, that’s the man that was 
in the office. He’s the one that I looked at in the window.” 
(Tr. 12, 29-A.) She testified that prior to her exclama- 
tion the officer had not made mention of appellant (Tr. 
12, 27-A). Although Miss Pinkett did not testify at the 
preliminary hearing, she remained in the hearing room 
throughout the proceedings (Tr. 24-27-A). She recalled 
that the room was packed, and that there were several 
Negro males of the approximate age and build of appel- 
lant also present (Tr. 12-13-A).” 

Miss Pinkett further testified that her identification of 
appellant was based upon what she saw at the time of 
the crime irrespective of her subsequent viewings of ap- 
pellant, and that she would have recognized him any- 
where she saw him (Tr. 13-14-A). 

At the conclusion of the hearing the court ruled: 


Looking at the totality of the circumstances, the 
way I size this case up she had ample opportunity to 
observe him, she says for about two minutes through 
a clear partition where he talked to her, told her to 
put the phone down. She said she got a very good 
frontal view of him. 

As to the fact that she failed to identify him 
when he was brought back in the wagon, she said 
she simply glanced in and didn’t try to make an iden- 
tification. 

Notwithstanding the fact that we may not be able 
to use the mug shots at trial, at least her memory 
of him at the scene was good enough to be able to 


6 The record reflects that the date of the preliminary hearing was 
October 31, 1968. 


7 Miss Pinkett was able to recall appellant’s clothing on the date 
of the hearing but was not sure if he was wearing glasses (Tr. 
24-25-A). 
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pick him out of two or three hundred photos without 
any prodding or without any suggestion. 

Then she sees him coming from the rear at the 
Commissioner’s hearing room and without any prod- 
ding, without any indication, she sees him and says 
there is the man who robbed me, not knowing that 
he is a defendant or what he is doing in the room. 

I think if we take the totality of the circumstances, 
she has a pretty clear recollection of this man. I will 
permit the identification. 

I don’t know what else you are going to use, Mr. 
Bennett. I won’t permit the mug shots. (Tr. 32-33- 
A.)* 


Motion to Suppress Appellant’s Statement 


Metropolitan Police Officer Ray Graham, then assigned 
to the First District, also testified at the pretrial hearing. 
Officer Graham related that on October 15, 1968, at about 
5:25 p.m., he proceeded along with Officer Gary Harris 
to the G and B Realty Company in response to a holdup 
alarm (Tr. 37-88; 118-119-A). After the officers parked 
their scout car, they were informed by Mr. Basiliko that 
the robbers were walking north in the alley alongside 
1113 I Street, N.W. (Tr. 38, 119-A). When they reached 
the alley, they saw two men walking north about sixty 
feet away. As Mr. Basiliko pointed them out, the culprits 
turned and ran through the alley onto K Street, with the 
police officers in pursuit (Tr. 38, 119-A). On K Street 
the two men separated. Officer Harris pursued Green, 
and Officer Graham chased appellant east on K Street. 
Appellant crossed to the north side of the street and con- 
tinued east to 10th Street, where he turned the corner. 
Officer Graham then briefly lost sight of appellant, but 
continued his search in a parking lot in the 900 block of 
K Street, N.W. (Tr. 39, 41, 119-126-A). Inside the park- 
ing lot Officer Graham found appellant hiding underneath 


8 Prior to appellant’s retrial, after arguments by counsel, Judge 
Gasch adhered to the previous ruling made by Judge Corcoran 
(Tr. 7-B). 
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an automobile up against an engine (Tr. 39, 120-A). Of- 
ficer Graham asked appellant to come out from under the 
car. As appellant extracted himself, Officer Graham no- 
ticed that he was perspiring heavily and breathing hard. 
When appellant’s head protruded out from the car, he 
stated, “I didn’t rob that place. That other fellow made 
me go with him.” (Tr. 39-40, 42-48, 121-A). Thereupon 
Officer Graham drew his service revolver, placed appellant 
under arrest and advised him of his rights (Tr. 42-A). 

Appellant testified that he was arrested by Officer Gra- 
ham and other officers as he stooped between two parked 
cars in the parking lot (Tr. 45-46-A). He stated that the 
arrest was made at gunpoint and denied making the state- 
ment attributed to him (Tr. 46-A). 

At the conclusion of the hearing the court reserved rul- 
ing on the statement’s admissibility (Tr. 48-A), but at 
the first trial the court permitted the introduction of the 
statement into evidence (Tr. 121-A).° The motion was 
not renewed prior to appellant’s retrial, and the state- 


ment was likewise admitted into evidence (Tr. 3-7, 72-B). 


The Second Trial 


At the retrial Miss Pinkett gave a detailed account of 
the attempted robbery. On direct examination she testi- 
fied as to the circumstances of her pre-trial lineup identi- 
fication (Tr. 18-19-B) and made an in-court identifica- 
tion of appellant (Tr. 15-B). Detective Sergeant Louis 
Blancato, attached to the Robbery Section of the Metro- 
politan Police, outlined the procedure used by the police at 
lineups (Tr. 33-36-B). Sergeant Blancato testified that 
he conducted the lineup on October 15, 1968, which was 
viewed by Miss Pinkett (Tr. 36-B). He corroborated Miss 
Pinkett’s testimony that she positively identified Larry 
Green and tentatively identified appellant (Tr. 48-B). 
The photograph of the lineup, marked as Government’s 


° While there is no direct ruling on its admissibility in the record, 
we note that an unreported bench conference occurred prior to 
Officer Graham’s testimony which may account for the omission 
(Tr. 118-A). 
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Exhibit No. 7, was identified by Sergeant Blancato and 
received in evidence (Tr. 32, 45, 84-B). 

Doris Thomas, the cashier at the G and B Realty Com- 
pany at the time of the offense, was checking out the 
eash drawer when Larry Green and Arthur Basiliko en- 
tered the office (Tr. 49-B). She immediately left her desk 
and ran to the window to seek help from someone in the 
adjacent office. When she looked through the window, Miss 
Thomas saw 2 second robber who pointed a gun at her 
and told her to shut up (Tr. 49, 51-52-B). Miss Thomas 
complied and returned to her desk. Thereafter she ob- 
served Arthur Basiliko and Larry Green wrestling over 
the gun (Tr. 54-B). Miss Thomas described the second 
robber as being dark complexioned and wearing sun- 
glasses, a dark hat, and a light raincoat (Tr. 49, 53-B). 
She was unable to identify appellant but testified that his 
complexion was about the same as that of the second 
robber (Tr. 50, 56-B). 

Officer Graham again related the circumstances sur- 
rounding his apprehension of appellant, including appel- 
lant’s exculpatory statement (Tr. 67-82-B). Officer Gary 
Harris gave testimony concerning his arrest of Larry 
Green and his recovery from Green of a loaded .38 caliber 
revolver (Tr. 57-60-B). Both officers identified a hat and 
pair of sunglasses which they found in the alley where 
the two men were first sighted (Tr. 60-62, 72-74-B). 
Both items were received in evidence (Tr. 84-B). 

At the close of the Government’s case the trial court 
granted appellant’s motion for judgment of acquittal as 
to seven of the original twelve counts of the indictment.” 
At the court’s suggestion, and without objection by either 
counsel, the remaining five counts were renumbered in a 
retyped indictment (Tr. 84-94, 115, 137-188-B). 

Appellant, testifying in his own defense, admitted being 
placed under arrest in the parking lot (Tr. 96-B). He de- 
nied his participation in the offense and stated that he 
was in the area to make a marijuana purchase from a 


10 Appellant’s suggestion at page 6 of his brief that his motion 
for judgment of acquittal was denied is not supported by the record. 
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man named “Skeeter.” The transaction completed, appel- 
lant was in the process of walking down 10th Street, en- 
joying a marijuana cigarette, when the police officer or- 
dered him to halt (Tr. 96-98-B). Appellant, being fear- 
ful of being caught with the drugs, ducked into the park- 
ing lot, where he disposed of the marijuana before being 
arrested. (Tr. 98-99-B). On cross-examination appellant 
admitted knowing Larry Green but denied assisting him 
in attempting to rob the realty company (Tr. 101-B). He 
further testified that at the time of his arrest he was 
wearing eyeglasses and that the police allowed him to 
retain them after booking at the precinct (Tr. 110-112-B). 

In rebuttal, Officer Graham testified that he failed to 
find anything resembling marijuana in the area of ap- 
pellant’s arrest (Tr. 121-122-B). The Government also 
called Sergeant P.J. Monteleone, assigned to the First 
District, Central Cellblock, who testified that it is police 
policy to prohibit prisoners from retaining eyeglasses 
while in jail, and that the property book failed to reflect 
appellant’s possession of any glasses when incarcerated 
(Tr. 123-127-B). 


ARGUMENT 


I. The findings of the court at the pre-trial hearing can- 
not be overturned where appellant has failed to show 
that the court’s determination of independent source 
and lack of suggestivity was erroneous. 


(Tr. 6-7, 9-14, 17, 19-25, 29, 31-33-A; 113-B) 


Appellant contends that both District Judges erred in 
not excluding the in-court identification of Miss Pinkett. 
In support of this conclusion he claims taint from (1) 
an on-the-scene confrontation, (2) the lineup procedure 
used by the police, and (3) the witness’ being allowed to 
view him at the preliminary hearing. We shall treat each 
contention in turn. 

Appellant’s first point need not be given prolonged at- 
tention because the record affirmatively shows that Miss 
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Pinkett did not identify him on the scene. She testified 
that, of the two men who were brought back, she 
identified only the co-defendant Green, having focused her 
attention on him “because he had held [her] up before” 
(Tr. 9-10, 20-A). There is thus no occasion to consider 
whether the Wise ™ and Russell * line of cases should con- 
trol this case, because there was no on-the-scene identifica- 
tion of appellant by Miss Pinkett. 

Appellant finds fault with the lineup in that Miss 
Pinkett was allowed to view him without the hat and sun- 
glasses recovered by the police. We are indeed mystified 
by this contention, since the procedure employed by the 
police was obviously more beneficial to appellant than the 
one he suggests.* A colorable due-process claim might 
have been advanced if appellant had been wearing the hat 
and sunglasses when viewed by Miss Pinkett. See Sutton 
v. United States, —— U.S. App. D.C. ——, 484 F.2d 
462 (1970). However, the lineup as conducted was in- 
deed fair, more so than if appellant had been at the 
helm. 

Appellant next complains of Miss Pinkett’s viewing him 
in the United States Commissioner’s office during the pre- 


11 Wise v. United States, 127 U.S. App. D.C. 279, 383 F.2d 206 
(1967), cert, denied, 390 U.S. 964 (1968). 


2 Russell v. United States, 183 U.S. App. D.C. 77, 408 F.2d 1280, 
cert. denied, 395 U.S. 928 (1969). 


13 In response to this same contention by defense counsel at trial, 
Judge Gasch remarked: “Not only in my opinion would it not 
prejudice the defendant to be dressed differently at the lineup than 
he was at the time of the incident, but it would be to his advantage 
to have as different type of clothing or hat or glasses as possible.” 
(Tr. 131-B.) Compare Spriggs v. Wilson, 186 U.S. App. D.C. 177, 
419 F.2d 759 (1969). 


34 A photograph of the lineup was received in evidence at both 
the hearing and the trial. That picture is presently before this 
Court as part of the record on appeal, “thus providing a visual 
record for future reference by counsel and courts alike.” United 
isons v. Hamilton, 187 U.S. App. D.C. 89, 92, 420 F.2d 1292, 1295 
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liminary hearing * arguing that this incident infringed 
his right to counsel as defined in Mason v. United States, 
134 U.S. App. D.C. 280, 414 F.2d 1176 (1969).%° We 
submit that the considerations which were present in 
Mason are not present here. Appellant already had ap- 
pointed counsel in the instant case, who was present.” 
There had been both a valid lineup and a photographic 
identification prior to the hearing.1* There was no sug- 
gestion that the witness look for appellant.° Her ex- 
clamation occurred while appellant was not in custody.” 
Lastly, the identification made at the preliminary hearing 
was not brought out at trial.” 

The preliminary hearing identification in this case 
occurred in October 1968. Thereafter, but prior to trial, 
this Court decided both Mason and Clemons v. United 
States, 188 U.S. App. D.C. 27, 408 F.2d 1230 (1968) 
(en banc), cert. denied, 394 U.S. 964 (1969). The thrust 
of the decision in Clemons, with respect to identifications 
at preliminary hearings in cases such as this, was directed 
to the due process consideration of “suggestibility.” ~ 


15 Appellant apparently finds no fault with the intervening photo- 
graphic identification made on the morning of October 16, 1968, at 
the office of the Robbery Squad (Tr. 10-11, 23-A). 


16 See also United States v. York, 188 U.S. App. D.C. 197, 426 
F.2d 1191 (1969), aff’d after remand, D.C. Cir. No. 28,911, decided 
February 5, 1971. 


ee Mason, supra, 1384 U.S. App. D.C. at 288, 414 F.2d at 


18 Compare Mason, supra, 134 U.S. App. D.C. at 281, 413 F.2d at 
1177. 


pe nl Mason, supra, 184 U.S. App. D.C. at 281, 414 F.2d at 
1177. 


eae Mason, supra, 134 U.S. App. D.C. at 286, 414 F.2d at 
1182. 


ears Mason, supra, 184 U.S. App. D.C. at 281, 414 F.2d at 


22 Clemons, supra, 188 U.S. App. D.C. at 37, 45-46, 408 F.2d at 
1240, 1248-49. 
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From the transcript in the instant case it appears that 
the consideration of “suggestibility” was also uppermost 
in the court’s mind at the pre-trial hearing: : 


She associates him with a name, but she asso- 
ciated him with the case prior to the time he got to 
counsel table. He came from behind and passed by 
her and she spots him right of [sic] the bat, not 
knowing who he is, and says there is the man who 
was at the robbery, before his name was called out, 
before he assumed the status of defendant at counsel 
table. It could have been anybody in that room com- 
ing from behind. (Tr. 31-32-A.) 


* * * * 


Then she sees him coming from the rear at the Com- 
missioner’s hearing room and without any prodding, 
without any indication, she sees him and says there 
is the man who robbed me, not knowing that he is 
a defendant or what he is doing in the room. (Tr. 
33-A.) 


Thus not only is Miss Pinkett’s preliminary hearing iden- 
tification of appellant factually distinguishable from that 
in Mason, but the record affirmatively shows “that she 
recognized appellant the moment he entered the room.” 
Williams v. United States, 183 U.S. App. D.C. 185, 187, 
409 F.2d 471, 473 (1969). 

In any event, since the Government did not introduce 
evidence of the identification in the Commissioner’s hear- 
ing room, the District Court’s determination of an inde- 
pendent source for the in-court identification is sufficient 
to warrant affirmance. Appellant’s burden is heavy when 
he seeks to overturn a finding of independent source.” 
United States v. (Clinton) Long, 137 U.S. App. D.C. 275, 
278, 422 F.2d 712, 715 (1970); see (Anthony) Long v. 


23 The trial court did not say that it found an independent basis, 
but a reading of the court’s ruling clearly implies such a finding 
(Tr. $2-83-A). Regardless, the record is sufficient of itself to lead 
an appellate court to initiate a finding of independent source. 
laneaea v. United States, 187 U.S. App. D.C. 108, 420 F.2d 1306 

969). 
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United States, 187 U.S. App. D.C. 311, 424 F.2d 799 
(1969); Clemons v. United States, supra; cf. United 
States v. McNeil, —— U.S. App. D.C. ——, 488 F.2d 
1109 (1969). The record amply supports the court’s 
finding. 

During the offense Miss Pinkett viewed appellant from 
a distance of six feet for two minutes under excellent 
lighting conditions (Tr. 6-7, 19-A). She looked directly 
into appellant’s face and said that she would recognize 
him anywhere if she saw him (Tr. 18-14-A). She de- 
seribed each item of his clothing which was visible to her 
during the period she viewed him (Tr. 6, 17, 24-A) and 
remarked that the mustache appellant bore in court was 
less noticeable on the date of the crime (Tr. 6-A). Ad- 
ditionally, Miss Pinkett made a photographic identifica- 
tion, free from suggestion, from several books of photo- 
graphs (Tr. 10-11, 23-A), which appellant does not chal- 
lenge on this appeal. 

The remembrance of appellant’s face in her mind was 
further demonstrated when, free from anyone’s sugges- 
tion, she immediately identified him as he walked down 
the aisle of the preliminary hearing room (Tr. 12, 29-A). 
Ten months after the preliminary hearing Miss Pinkett 
was even able to recall what appellant was wearing on 
that date (Tr. 24-25-A). Finally, Miss Pinkett unequivo- 
cally testified that her in-court identification of appellant 
was not based on any of her pre-trial identifications but 
rather on an independent recollection of appellant from 
the time of the offense (Tr. 18-14-A).* On this record 
an independent source was clearly established. See United 
States v. Sera-Leyva, —— U.S. App. D.C. ——, 433 
F.2d 534 (1970); United States v. Kemper, —— U.S. 
App. D.C. ——, 433 F.2d 1153 (1970). 


74 The only flaw in Miss Pinkett’s identification was her “tenta- 
tive” recognition of him at the lineup. However, this was clearly 
explained by the fact that appellant refused to hold his head up 
(Tr. 10, 21-22-A). That she conditioned her identification under 
these circumstances indicates the astute and careful manner in 
which Miss Pinkett made her identification. 
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II. The admission of appellant’s spontaneous declaration 
when apprehended by the police was proper. 


(Tr. 44, 47-A) 


Appellant contends that the admission of an excul- 
patory statement made by him when apprehended by the 
police was error because it was made prior to the warn- 
ings required by Miranda v. Arizona, 384 US. 436 
(1966). 

The circumstances surrounding the making of the 
statement were related by Officer Graham at the pre-trial 
hearing. According to his testimony,?® appellant made his 
statement spontaneously and just prior to the moment 
of the actual arrest, as he stuck his head out from under 
the car in the parking lot. The statement was a spon- 
taneous denial of guilt which he volunteered when con- 
fronted by Officer Graham. The Miranda decision itself 


allows for the admissibility of such statements despite 
the absence of the requisite warnings by the police.** The 
rule allowing the admission of voluntary statements that 
are not the result of in-custody interrogation has been 
followed by this Court” and appellate courts in other 


25]t is apparent from the record that Judge Corcoran credited 
Officer Graham’s version over that given by appellant (Tr. 44, 
47-A). 


26“In dealing with statements obtained through interrogation, 
we do not purport to find all confessions inadmissible. Confessions 
remain a proper element in law enforcement. Any statement given 
freely and voluntarily without any compelling influences is, of 
course, admissible in evidence. The fundamental import of the 
privilege while an individual is in custody is not whether he is 
allowed to talk to the police without the benefit of warnings and 
counsel, but whether he can be interrogated. There is no require- 
ment that police stop a person who enters a police station and 
states that he wishes to confess to a crime, or a person who culls 
the police to offer a confession or any other statement he desires 
to make. Volunteered statements of any kind are not barred by 
the Fifth Amendment and their admissibility is not affected by 
our holding today.” Miranda, supra, 384 US. at 478. 


27 Bosley v. United States, 138 U.S. App. D.C. 268, 426 F.2d 
1257 (1970) ; Hicks v. United States, 127 U.S. App. D.C. 209, 382 
F.2d 158 (1967); Pyles v. United States, 124 U.S. App. D.C. 129, 
362 F.2d 959, cert. denied, 385 U.S. 994 (1966). 
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circuits.”> There is no reason why it should not be applied 
in the instant case. 


III. Appellant was convicted upon a properly drawn and 
constituted indictment. 


(Tr. 84-94, 115, 187-188-B) 


Appellant also challenges the form and content of the 
indictment upon which he was convicted. He claims his 
constitutional right to be indicted by a grand jury™ was 
violated when the original twelve-count indictment was 
recast into a five-count indictment (to eliminate possible 
prejudice to appellant by omitting reference to the counts 
which had been dismissed) *° because, as recast, it did 
not bear the signature of the grand jury foreman. Appel- 
lant concludes, therefore, that his conviction must be 
reversed. This conclusion is without merit for three rea- 
sons: (1) the indictment originally filed with the court 
was proper in all respects, and the recast copy of that in- 
dictment in no way vitiated the continuing validity of the 
original; ** (2) appellant was not prejudiced; * and (3) 
appellant’s challenge of the indictment is untimely.* 


28 United States v. Montos, 421 F.2d 215 (5th Cir.), cert. denied, 
897 U.S. 1022 (1970); United States v. Brady, 421 F.2d 681 
(2d Cir, 1970); Anderson v. United States, 399 F.2d 753 (10th 
Cir. 1968) ; United States v. Gibson, 392 F.2d $78 (4th Cir. 1968). 


2 Ex parte Bain, 121 U.S. 1 (1887); Rule 7 (c), FED. R. CRIM. P. 
80See Tr. 84-94-B. 


311¢ is clear from the record that the retyped indictment was 
neither intended nor regarded as a new pleading but merely as a 
copy of those portions of the original indictment that were still in 
effect. See 1 WRIGHT, FEDERAL PRACTICE AND PROCEDURE: CRIMINAL 
§ 127 (1969). It is also clear that the copy was prepared with the 
express consent of appellant’s counsel (Tr. 94, 115, 187-138-B). 


32 See Smith v. United States, 360 U.S. 1 (1959). 


33 Rule 12(b), Fep. R. CRIM. P.; 1 WRIGHT, supra note $1, at 225- 
226. 


16 
CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A, FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
HERBERT B. HOFFMAN, 
Assistant United States Attorneys. 
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